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This reply brief is filed in an endeavor to clarify

the questions presented, and to present to this Court

arguments and authorities to show that i^'rftfiHlfiiife

contentions are not supported.

QUESTIONS PRESENTED.

We disagree with appellee as to the issues, xlppeliee

in stating the ''questions presented" omits many fac-

tors W'hich we believe are vital to a fair presentation of

these questions. Immediately following, these factors

have been added to the questions and are indicated by

being italicized.



We have also restated two questions (not mentioned

by appellee) which we presented in our opening brief

(questions 2 and 4a below) and these restated ques-

tions are also italicized.
^

We here revise .ipp< 11: iiife definition of the ques-

tions presented so that they read as foUow^s

:

1. Where appellant changed from the accrual

basis as of January 1, 1918 and thereafter made

its returns of income on the installment basis,

should amounts actually received by the appellant

during the years 1918 to 1921 inclusive on account

of installment sales made in prior years,

—

upon

which amounts the appellant had paid the full tax

when he had theretofore (prior to January 1,

1918) returned said, amounts as income,—he again

taxed in the years 1918 to 1921 inclusive,—in the

absence of the enactment of any revenue law so

providing ?

2. Must not Section 705 of the 1928 Revenue

Act he interpreted either as a remedial statute,

enacted to compose the condition of confusion

hrought about by inconsistent regulations of the

Treasury Department and inconsistent decisions

of the Treasury Department and the Courts, so as

to afford relief both to taxpayers uiho had paid

{under protest), and those tvlio as yet had not

paid, double taxes assessed on installment sales,—
where such taxpayers had, changed from the ac-

crual to the installment basis for any taxable year

antedating 1925 by an original return filed prior



to the date of the enactment of the 1926 Revenue

Act,

or

must not Section 705 he considered unconstitu-

tionaly
— {leaving the law as it stood prior to its

enactment)

y

—if said section is to he interpreted as

giving relief from douhle taxation to taxpayers

who had refused or failed to pay these taxes when

assessed, and as denying relief to taxpayers, {such

as appellant) who had> proynptly paid {under pro-

test) their said taxes when assessed,—particularly

where, as here, the many years of delay in fixifig

the said taxes was due to the Government f

3. Is the appellant subject to interest accruini^

prior to February 26, 1926, with respect to alleged

deficiencies in appellant's 1918 and 1919 income

taxes where an excessive assessment therefor was

first made in 1920 and where final determination

as to said assessment and first notice and demand

for the payment of said tax was made in Fehru-

ary, 1928 and prompt payment {under protest)

ivas made hy appellant within ten days after said

notice,—where the claim of ahatement filed in 1921

was filed under instructions of the appellee, to

establish the fact of record that any 1920 notice

with regard to said assessment was inadvertently

and improperly givem; where the appellant had

been led to believe that any 1920 notice upon said

assessm.ent was regarded hy appellee as improp-

erly and inadvertently given; and where appellee,

during the period hetweeri 1920 and 1928, had



taken the following oojiflictmg positions with re-

gard to said alleged deficiencies: (a) That appellee

had entirely ahandoned its claim to said assess-

ment; (b) that appellee had entirely abandoned

the theory upon which said assessment was

claimed; and that (c) (based upon an entirely dif-

ferent theory) appellee claimed only a portion of

said assessment?

4. Is the finding of the District Court to the

effect that a first notice and demand of the de-

ficiency assessment of November, 1920, was made

on December 1, 1920, and a second notice of said

demand and said deficiency was made on Decem-

ber 31, 1920, supported by any substantial evi-

dence ?

(a) Where appellee had, instructed appellafit

to file a claim that said notice was inadvertently

and improperly given, did not the District Court

err in permitting a witness to give his opinion

as to the contents of said notice, particularly

where, as here, there was no showing that said

notice had been lost or destroyed?

STATEIVIENT.

In the interests of accuracy, appellee's statement

must be modified. It is incomplete or inaccurate in

the following particulars

:

1. It fails to state that in making returns for

the calendar years 1918 to 1921 inclusive upon the



installment basis, appellant included in taxable in-

come for said years every part of its income,

omitting only income accruing in prior years upon

which it had previously paid its full tax. When
it made its installment sales in 1916 to 1918 appel-

lant was keeping its books upon the accrual basis

and i*eturned as taxable income the full purchase

price for the said installment sales and paid taxes

upon the said full purchase price, although collec-

tions therefor were not to be received and were

not received until 1918 and subsequent years.

Accordingly, in making its returns for 1918 to

1921 inclusive, it did not again include in taxable

income any part of this purchase price, all of

which it had previously returned and upon all of

which it had previously paid its full income tax.

2. It contains incomplete and inaccurate state-

ments with regard to the sending of notices in

December, 1920 and in regard to the contents of

and circumstances surrounding the filing of the

claim of abatement on March 1, 1921. (Discussion

of said inaccuracies is contained under topic II

hereof.)

3. It fails to state that on January 29, 1925,

appellee notified appellant to the effect that ap-

pellee abandoned its assessment claim, dated No-

vember, 1920, for the years 1918 and 1919. (R.

76-79.)



SUMMARY OF ARGUMENT.

The following summary of appellant's argument

will perhaps serve to more clearly define the issues of

this case.

Upon this taxpayer's right to recover the $77,127.51

deficiency imposed by the Government on the theory

that the taxpayer should be doubly taxed, our argument

is that prior to the enactment of the 1928 Revenue Act,

there existed no provision of any statute which au-

thorized the Government to double tax this taxpayer.

In 1928 Section 44(c) of the 1928 Revenue Act plainly

imposed double taxation but limited such double taxa-

tion to the future. Section 44(c), accordingly, could

not affect this taxpayer's liability on its 1918-1921

taxes.

Double taxation is not to be implied. The statutory

language upon which the Government now relies as

implying double taxation—Section 212(d) of the 1926

Act—does not contain any implications of double

taxation. Moreover, the wording of Section 44(a)

(reenactment of said Section 212(d)) and of Section

44(c) of the 1928 Act, clearly indicates that no double

taxation was ever either express or implied by Section

212(d) of the 1926 Act.

The 1926 regulations, attempting to impose double

taxation without any basis of statutory authority, can-

not be relied upon by the Government to justify

double taxation of this taxpayer.

Nor is it the fact—as implied by appellee—^that this

taxpayer, not otherwise subject to double taxation, can

be validly doubly-taxed under regulations promulgated



in 1926, merely for the reason that in 1918 this tax-

payer was given a statutory option either to return on

an accrual method or on an installment method, and

thereupon chose to return on the installment method.

The exercise by a taxpayer in 1918 of a statutory

option does not constitute a justification for the im-

position of added taxation, ten years later, upon the

taxpayer's income upon which income said taxpayer

had paid the full taxes prior to 1918. Were the law, as

contended by appellee, a statute which would other-

wise be declared illegal, arbitrary or unconstitutional,

could be changed into legal, reasonable and constitu-

tional legislation merely by the inclusion in such stat-

ute of an option. Obviously, the existence of an option

in the statute cannot be used to force taxpaj^ers to

carry burdens otherwise lacking in statutory or lawful

support.

In so far as concerns Section 705 of the 1928 Reve-

nue Act, the Government admits that the interpreta-

tion for which it contends is both ^' unusual' and
^^ anomalous".

On the other hand, appellant here supports a con-

struction that is sensible and constitutional,—one that

would afford relief alike to the taxpayer who, under

Government compulsion, paid under y)rotest on May
27, 1928, and to the taxpayer who resisted payment

until May 28, 1928. The Government's ''unusual" and

''anomalous" interpretation imposes double taxation

upon the taxpayer who paid his 1918-1921 taxes on

May 27, 1928, but relieves from double taxation the

taxpayer who resisted payment of the 1918-1921 taxes
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until May 28, 1928. Federal tax-collecting would be

destroyed if, as the Government interprets the statute,

the taxpayer is rewarded (by merely being singly

taxed) for dilatory tactics of nonpayment; whereas

the taxpayer is penalized (by the imposition of double

tax) for obedience to the Government's demand for

payment of taxes.

The Government's interpretation not only is ad-

mittedly ^'unusual" and ''anomalous", but calls for

the Courts to give an unconstitutional construction to

the section, in which it demands that as between two

taxpayers similarly circumstanced, the paying tax-

payer is doubly taxed, while its nonpaying competitor

(such as Redlick-Newman Co.) is only singly taxed.

The Government apparently argues that because

Section 705 was enacted to ''compose" a situation of

confusion, that the statute cannot be attacked because

of its unconstitutionality. This reasoning is obviously

fallacious. Unconstitutional, arbitrary or discrimina-

tory legislation does not become less unconstitutional,

arbitrary or discriminatory because it was enacted to

"compose" confusion.

If the Government's interpretation of Section 705

is correct, then said section must be deemed uncon-

stitutional and be disregarded, leaving the law as it

stood before the enactment of said section—with no

statutory requirement of double taxation.

If the Government is incorrect in its interpretation

of Section 705, then under said section, appellant may

recover the amount which it has overpaid the Govern-

ment in double taxes and interest thereon.
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This taxpayer recognizes that in order to sustain its

arguments for the retention of the sum of $77,127.51

it must distinguish several cases which apparently hold

contrary to its contention. However, on the issue of

interest, the ai)pellant believes that there is no such

burden upon it, for the adjudicated cases support ap-

pellant's contentions.

The argument as to interest is given on the assump-

tion that this Court may rule against appellant on the

said item of $77,127.51. We believe the following argu-

ment with regard to interest is sound, irrespective of

the validity of appellant's claim to said sum of $77,-

127.51.

On the issue of interest, the taxpayer is entitled to

the return of $15,682.43, collected for the period prior

to February 26, 1926, and this taxpayer bases its right

to the return of the said sum upon the provisions of

Section 283(e) of the 1926 Revenue Act. Here (as

appellee contends), the deficiency in appellant's income

tax was imposed by the Revenue Act of 1918; was

assessed in 1920 and paid on February 28, 1928. The

Commissioner, on about February 9, 1928, finally de-

termined the amount of the deficiency and on about

February 17, 1928, sent by registered mail to appel-

lant notice of such deficiency. Under these facts,

Section 283(e) of the 1928 Revenue Act is applicable

and not Section 250(e) of the 1918 Act.

Appellee endeavors to escape this conclusion by two

arguments: 1st. That Section 250(e) of the 1918 Act

is the applicable statute rather than Section 283(e)

and (h) of the 1926 Act. It would appear that the
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Government's argument in this regard is without merit

and is directly contrary to the principles of law an-

nounced in the recent holding of this Court in Crown

Willamette Paper Company v. McLatighlin, 79 Fed.

(2d) 662.

Appellee contends that the instant case does not

come within the provisions of said subdivisions of said

section. The Government claims that valid notice of

the 1918 and 1919 assessment on alleged deficiencies

was sent to the taxpayer on December 1 and December

31, 1920. This second contention of the Goveriunent

is unsupportable. The only notice of the 1920 assess-

ment which the Government claims to have sent was

inadvertently sent. This is established by the uncon-

tradicted evidence in this case. There is no competent

evidence showing that any notice referring to the said

assessment w^as sent or what such notice contained.

Incompetent opinion and secondary evidence of the

contents of a document, which was neither lost nor

destroyed, w^as admitted over objection. Disregarding

such incompetent testimony, the only testimony in the

record as to notice was that a notice was sent inad-

vertently; that the Government instructed the tax-

payer not only to disregard this notice because it was

inadvertently sent, but to establish of record, through

the filing of a claim that the notice was sent by mistake

and was to be disregarded ; that the Government itself

thereafter (in 1925) informed the taxpayer that this

tax need not be paid and otherwise acted in a manner

so that both the Government and the taxpayer under-

stood that said notice, inadvertently sent, was to be

totally ineffective. The Government also notified the
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taxpayer that Section 283(e) of the 1926 statute was

applicable. Accordingly, here, the taxpayer's abate-

ment claim (filed under the Goverimient's instruction)

to establish the invalidity of the notice, cannot now be

used by the Government to establish the validity of

said notice.

From the foregoing, it appears that the District

Court erred in admitting the incompetent evidence as

to a document, neither lost nor destroyed, and in its

finding with regard to the giving of notice in Decem-

ber 1 and 31, 1920, and in determining that interest

was collectible for a period antedating February 26,

1926.

All the requirements of Sections 283(e) and (h) of

the 1926 Act are here met and under the provisions of

said sections, interest is only collectible for the period

subsequent to February 26, 1926. If the equities are

to be weighed in this matter, it seems clear that the

Government, which has delayed nearly ten years in

fixing the tax, during which period it made many
conflicting decisions in regard thereto, and finally, in

1928, fastened a double taxation upon this taxpayer,

should not be permitted to impose further *^ unusual'

'

and '^anomalous'' burdens upon this taxpayer by

requiring it to pay interest for a period prior to the

date required by statute.
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THE FIRST STATUTORY ENACTMENT OF THE DOUBLE TAX
RULE OCCURRED IN SECTION 44(c)OF THE 1928 REVENUE
ACT, AND ACCORDINGLY THE IMPOSITION OF DOUBLE
TAXATION UPON APPELLANT FOR THE YEARS 1918-21

WAS WITHOUT STATUTORY AUTHORITY.

a. Statutes and Regulations Prior to 1926.

On pages 19 to 23 of its brief, appellee reviews the

situation as to statutes and regulations prior to 1926.

This review establishes that before 1926, no statute

purported to state a double tax rule—and that the

double tax regulations of 1919 were amended in 1920,

SO that between 1920 and 1925, only single tax regula-

tions prevailed. Furthermore, ''in 1925 the install-

ment income regulations were held * * * to be invalid

and beyond the scope of administrative regulations''.

(Appellee's Brief, page 23.)

b. Statutory Provisions of, and Regulations Under, the 1926

Revenue Act.

On pages 23 to 25 of its brief, appellee reviews the

situation as to the 1926 Act and regulations there-

under. This review establishes that the 1926 Act ex-

pressed no double tax rule. Appellee infers (page 23)

that Section 212(d) of the Act iwpUed a retroactive

double tax rule. A mere reading of the section dem-

onstrates that it contains neither an implication of ret-

roactive effect nor an implication of double taxation.

Moreover, there are three conclusive answers to

appellee's contention that a retroactive effect and

double taxation are to be read into the wording of

said Section 212(d).
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1. (a) Retroactive effect is not implied through the

use of vague indefinite language but must be clearly

and plainly indicated.

(b) Double taxation is not to be implied. To be

effective, it must be clearly and definitely stated.

Tennessee v, Whitivorth, 117 U. S. 129, 137

;

U. S, V. Supplee-Biddle Hardware Co., 265 U.

S. 189, 196.

(In this connection, it must be noted that appellee

itself admits that Section 44(a) of the 1928 Act (and

necessarily Section 212(d) of the 1926 Act—of which

said Section 44(a) is a mere reenactment) does not

plainly set out any double tax rule. (See last para-

graph, page 25, Appellee's Brief).)

2. The legislators intentionally omitted to incorpo-

rate in Section 212(d) the double tax rule which has

been clearly stated in Article 42 of Regulations 45, but

instead included only the part of said regulations

which did not set up the double tax rule.

(Had the Congress intended to set up the double

tax rule, it could have incori)orated in Section 212(d)

the following language of said regTilation: ^^ always in-

cluding payments received in the taxable year on

account of sales effected in earlier years as well as

those effected in the taxable year''. (See page vii

App. A, Appellee's Brief.))

Had the Congress intended double taxation, '4t

would have been so easy for it to have said so". It had

before it the clear language expressing double taxation

and chose not to include it.
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3. The action taken by tlie Congress in enacting

Section 44(c) of the 1928 Revenue Act demonstrates

that said Section 212(d) of the 1926 Act did not set up

any retroactive double tax rule.

Section 44(a) of the 1928 Act merely reenacted

Section 212(d) of the 1926 Act. Yet, as admitted by

appellee (Appellee's Brief, page 25) the Congress

added Section 44(c) to set up the double tax rule in

''plain blunt language''. If said Section 212(d)

(identical with said Section 44(a)) already stated the

double tax rule, what could be the purpose of the

Congress repeating ih^ double tax rule in the same

section? Either Section 212(d) was so vague and in-

definite that the Congress knew that it had not estab-

lished the double tax rule— (the Congress being cog-

nizant of the rule that valid double tax legislation

cannot arise from inference but must be clearly

stated)—or else the Congress knew, that said Section

212(d) (reenacted into said Section 44(a) did not set

up any double tax rule whatsoever.

We believe that the conclusion cannot be escaped

that Section 212(d) of the 1926 Act did not retroac-

tively establish the double taxation.

If no retroactive double tax rule was established

by statute, clearly no such rule could be established by

mere regulations, which obviously must deal with

administrative matters and not with creating substan-

tive rights. (See Ax)pellee's Brief, page 23.)

Turning from the statutes and regulations to the

cases, it is found that appellee cites only two cases
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which were decided under said Section 212(d). (The

other two cases cited by appellee on pa^e 21 of its

brief, arise under Section 705 of the 1928 Act.)

We respectfully submit that neither of these cases

should be followed in the case at bar. The first case

—

Brant Co, v, U. S., 40 Fed. (2d) 126—was incorrectly

decided: the Court arrived at an incorrect conclusion

because it assumed—contrary to the fact—that Section

212(d) expressed the double-tax rule. (Later Federal

cases have admitted that said section did not express

the double-tax rule.) We have shown, in the preced-

ing paragraphs, that said section contained no pro-

vision imposing double taxation.

The second case—3%/? d- Gihhs v. U, S,, 48 Fed.

(2d) 148—is not in point because it does not deal with

a taxpayer who filed an original installment return

prior to 1926. In so far as its conclusions are based

on the Brant case, it is necessarily in error.

We submit that appellee has failed to show any

legislative reti-oactive double tax enactment prior to

the 1928 Revenue Act and, accordingly, there is no

statutory authorization foi* the imposition of the

$77,127.51 of double tax against this appellant who
paid its tax prior to the enactment of the 1928 Act.

c. Statutory Provisions of the 1928 Revenue Act.

Appellee can have small comfoi't from the provisions

of the 1928 Revenue Act. The Congress deemed it

necessary in subdivision (c) of Section 44 of said Act

(to use appellee's own language) to write '^the double

tax rule now in question into a tax statute in plain
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blunt language". (Appellee's Brief, page 25.) Clearly,

if the double tax rule were already expressed in Sec-

tion 44(a) (as appellee claims) there would be no

reason for repeating it in Section 44(c).

The obvious effect of Section 44(c) of the 1928

Revenue Act, is to set up the double-tax rule to be

applied prospectively. Section 44(c) clearly sets up

said double-tax rule. How^ever, Section 44(c) does not

contain the appropriate language found elsewhere in

the 1928 Act providing for retroactive application.

The conclusion is unescapable that said section

44(c) sets up the double-tax rule for the first time in

an installment taxing statute but limits its application

to the future.

Appellee cites no cases decided under said Section

44(c).

Section 705 of the 1928 Act was enacted to compose

a situation caused by the confusion of Court decisions,

regulations and the Government's practice in double

taxing certain installment dealers.

On page 26 of its brief, appellee claims that said

section rewards the ^^unfortunate" taxpayer who re-

sisted paying double taxes until after its enactment by

merely singly taxing such taxpayer, and punishes the

^^ fortunate" taxpayer who paid his taxes a few days

before its enactment by double taxing him.

It appears to this appellant,—who happens to be a

taxpayer—that the Government has reversed its terms

:

appellant contends that the taxpayer is ^^ fortunate"

rather than ^^unfortunate" who is singly rather than

doubly taxed.
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Appellee concedes that the Grovernment is contend-

ing for a construction of said Section 705 that is

^^unusual" and ^^ anomalous''. (Appellee's Brief,

page 26.)

On the other hand, appellant argues for a construc-

tion that is both usable, sensible and constitutional

—

one that affords relief alike to the taxpayer who,

under Government compulsion, paid (under protest)

on February 27, 1928, and to one who resisted pay-

ment until May 29, 1928.

The Government's contention is *^unusual" and

'^anomalous" in this: The Government contends for

a construction of said section, whereunder the tax-

payer who paid his 1918-1921 taxes on May 28, 1928,

must be doubly taxed whereas the taxpayei* who re-

sisted payment of his 1918-1921 taxes until May 29,

1928, is to be only singly taxed. The Government

argues for an interpretation which would destroy

Federal tax-collecting,—in that it would reward the

taxpayer (through single taxation) for his delaying

tactics of nonpayment and at the same time penalize

the paying taxpayer (by the imposition of double

taxation upon him) for his obedience to the Govern-

ment's demands that he pay his taxes.

The Government's interpretation not only is ad-

mittedly ^^unusual" and ^^anomalous", but would call

for the Court to give an unconstitutional construction

to this section,—in that, of two taxpayers, similarly

circumstanced, this taxpayer is doubly taxed on its

1918-1921 installment receipts, while its noni)aying

competitor (such as Redlick-Newman Co.) is only
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singly taxed on its 1918-1921 installment income. (See

Redlick-Newman Co,, Inc, v. McLaivghlin (CaL), No.

18,693K—U. S. Dist. Ct.)

It has been suggested that said Section 705 is a

^^ statute of limitations" and should be supported as

such.

As a matter of fact, Section 705, as interpreted by

the Government, is the reverse of a statute of limi-

tations.

Statutes of limitations pitnish parties for their

neglect by depriving them of the right to prosecute

stale claims.

Campbell v, Haverhill, 155 U. S. 610, 617.

Section 705 (as interpreted by the Government)

retvards parties for their neglect by conferring upon

said parties the right to be only singly taxed if they

have been neglectful enough to have failed to prosecute

their stale demands to a conclusion by May 29, 1928.

On the other hand, said section (as interpreted by

the Government) punislies parties for their prompt-

ness by imposing upon them double taxation if they

shall have promptly (before May 29, 1928) paid the

taxes assessed against them by the Government.

Statutes of limitation are constitutional because they

are founded on sound policy. But, Section 705 (if it

is to be interpreted as claimed by the Government)

is lacking in sound policy in that it rewards neglect

and injuriously affects collection of Federal taxes.

Such interpretation would also be subject to attack on

constitutional ground because it effects unreasonable

discrimination.
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Hei-e, appellant has the right to assert the doubtful

constitutionality of the Government's statutor}^ con-

struction because by such construction, through the

process of drawing arbitrary distinctions, this tax-

payer is over-taxed and its competitor under-taxed.

Iowa Des Moines National Bank v, Bennett,

284 U. S. 239, 247.

The statute, as construed by the Government, would

be violative of the Fifth Amendment ; and in attempt-

ing to again tax fully-returned and tax-paid items, the

legislation would be violative of subdivisions 2 and 9

of Article I of the Constitution.

If the Government is correct in its interpretation,

then Section 705 is unconstitutional and is to be dis-

regarded, leaving the law as it stood before the enact-

ment of said section : with no statutory requirement of

double taxation.

If the Government is here incorrect in its interpre-

tation, then this paying taxpayer, along with non-

paying taxpayers in a similar position, is to be only

singly taxed.

We respectfully ask this Court to support a reason-

able interpretation of these sections of the 1928 Act;

to reject appellee's interpretation of doubtful con-

stitutionality and to follow the familiar rules of in-

terpretation: that remedial statutes are to be broadly

construed so as to afford the distressed taxpayers a

remedy; that Revenue Acts are to be construed,

wherever possible, in favor of the taxpayer; that

Federal statutes are to be construed so as to avoid

mischievous results and results destructive of Federal
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administrative agencies; and that statutes are to be

interpreted so as to avoid the visitation of hardship

and injustice upon those who in good faith have

complied with their requirements.

Appellee cites three cases in support of its interpre-

tation of Section 705 of the 1928 Act

:

Hoover Bond Co, v. Denman, 59 Fed. (2d) 909;

Willcuts V, Gradwohl, 58 Fed. (2d) 587;

Standard Computing Scale Co. v, U. S., 52 Fed.

(2d) 1018.

The last cited case is not in point because it did not

arise under Section 705. The first two cases are dis-

cussed on page 19 of our opening brief. In each of

said two cases the Court came to an erroneous conclu-

sion,—due, doubtless, to the fact that counsel failed

to call to the Court's attention many of the valid

objections, based on constitutional grounds, to the in-

terpretation which the Court supported. It appears

that the Court reasoned improperly,—in concluding

that legislation otherwise to be regarded as discrim-

inatory was to be regarded cured of such defect,—if

such legislation could be designated legislation ^^of

repose'' or if earlier legislation gave the taxpayer the

choice of following a different course. In our opening

brief we have pointed out the fallacies in such reason-

ing. (Pages 15 and 19.)

We respectfully ask this Court that, instead of fol-

lowing the decision of said two cases, that it follow

the reasoning of the Court in Jacobs Bros, Co, v.

Commissioner, 50 Fed. (2d) 394 at 396 and Maus v,

U, S, District Court (Ohio), No. 3207 Law, referred
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to on pages 19 and 20 of our opening brief. We be-

lieve that neither of said cases have been overruled.

The 3Iaiis case suggests a method of interpretation of

Section 705, which is both constitutional and reason-

able. The reasoning of the Mates case has not been

answered (as suggested by appellee) in Graham v.

Goodcell, 282 U. S. 409 at 423. The Graham case deals

with ordinary statute provisions of limitations and

concludes that they are binding upon the Courts as

well as upon administrative officers.

On the other hand, in the instant case the Court is

construing a statute relating to the right to make

refunds to taxpayers and may reasonably construe the

statute—so as to avoid an unconstitutional and un-

reasonable construction—as inhibiting the making of

refunds by administrative officers but not binding the

powers of the Courts.

We respectfully submit that an analysis of the ap-

plicable statute and of the cases shows that appellant

has established its right to recover the entire

$77,127,51.

II.

IN NO EVENT HAS THE GOVERNMENT ANY RIGHT TO RETAIN
THE SUM OF $15,682.43 OF INTEREST.

Appellant claims the right to recover said smii

of excessive interest collected by the Goverimient,

irrespective of whether appellant has the right to col-

lect the principal sum here involved. Said sum of

$15,682.43 is interest at the rate of 6% per annum

upon the 1918-1919 tax deficiencies claimed by the
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Government, for the period between December 31,

1920, and February 26, 1926. These deficiencies were

assessed on November 20, 1920, and were not paid

until February 27, 1928. The Commissioner finally

determined the amount of said deficiencies in about

February, 1928, and on February 18, 1928, sent, by

registered mail, notice thereof to the taxpayer.

The facts of this case clearly indicate that the pro-

visions of Sections 283(e) and 283(h) of the 1926 Rev-

enue Act are here applicable. The said Section 283(e)

provides that if any deficiency in any income tax im-

posed by the Revenue Act of 1928 was assessed before

June 3, 1924— (here the assessment was in November,

1920)—but was not paid in full before February 26,

1926— (here the payment was on February 27, 1928)

—if the Commissioner after February 26, 1926

—

(here in 1928)—finally determined the amount of the

deficiency, he is authorized to send by registered mail

to the person liable for such tax, notice of such de-

ficiency.

Under the rule set out in said sections, the Govern-

ment is not entitled to collect interest for any period

prior to February 26, 1926.

Under the above stated facts, there can be no doubt

that 'Sections 283(e) and 283(h) of the 1926 Act-
rather than Section 250(e) of the 1918 or 1921 Acts

—are applicable.

We believe that, under the doctrine of the case of

Crown Willamette Paper Co. v. McLattghlin, 79 Fed.

(2d) 266, interest is collectible upon the 1918 and

1919 assessments ^ (which were finally determined in
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February, 1928) only from the date of the enactment

of the 1926 Revenue Act. We come to this conclu-

sion because we believe it is established by said

Crown Willamette case that Sections 283(e) and

283(h) of the 1926 Act will apply except where it is

shown that a 'proper notice has been given by the

Collector under j^rior Acts or that the taxpayer has

filed a claim of abatement which establishes that such

proper notice or demand has been given by the Col-

lector mider such prior Acts.

In the instant case, no proper notice or demand

was served upon the taxpayer prior to the date of the

enactment of the 1926 Act, and the only claim of

abatement which was filed prior to said time estab-

lished the lack of proper notice rather than the giving

of proper notice. Accordingly, undei* the principles

of said Crown Willamette case, Sections 283(e) and

283(h) of the 1926 Act apply and interest is col-

lectible only from the date of the enactment of the

said 1926 Act.

It is established in this case, without contradiction,

that the first tmrevoked or proper notice or demand

for these 1918-1919 taxes here involved was served

upon this taxpayer in about February, 1928.

Appellee claims (in effect) that when there is con-

sidered the competent evidence and testimony intro-

duced in this case, there is substantial evidence

establishing that proper notice and demand was given

this taxpayer in 1920, and that the claim of abate-

ment filed by the taxpayer in 1920 established that

said proper notice and demand had been then given.
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We respectfully urge that appellee is mistaken as

to the effect of the competent testimony and evidence.

They went no further than to show that the Govern-

ment gave this taxpayer some kind of notice in 1920.

What kind of a notice was sent was never proved.

Moreover, the uncontradicted evidence shows that

whatever notice was sent was sent by mistake; that

the Government immediately instructed the taxpayer

to disregard said notice and to establish of record

(by filing a claim of abatement so stating) that said

notice had been sent by mistake and was to be so

regarded; that the taxpayer thereupon obeyed the

Government's order to disregard said notice and to

file said claim and thereupon filed the claim of abate-

ment to establish the error of the Government; that

the taxpayer, for the reason that no proper or effec-

tive notice or demand had been served upon the tax-

payer until February, 1928, refrained from paying

these taxes mitil such time; that the taxpayer, within

ten days after it received the first valid notice and

demand from the Government to pay said taxes, paid

the same; that in the meantime the Government in-

formed the taxpayer that it was proceeding under the

provisions of Section 283(e) of the 1926 Act—the

Act upon which the taxpayei* claims is now con-

trolling but which the Government now claims is not

controlling.

So that this Court may be convinced that the effect

of the uncontradicted evidence in this case is as

above summarized, we have added to this brief ''Ap-

pendix A", in which is included all the competent

testimony and evidence dealing with the notice
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claimed to have been given in 1920; the Government's

instructions rendering such notice ineffective ; and

the Government's instiTictions to file the claim of

abatement to establish its error in sending said notice,

and the relevant portions of the claim of abatement.

Said evidence, which is not contradicted, estab-

lishes :

1. Where as here, the evidence went no further

than to show that on December 11, 1920, a notice was

mailed by the Government with regard to the 1918

and 1919 assessments,

—

and there tvas no shoiving

whatsoever as to the contents of said notice—said evi-

dence falls short of x^roving that the taxpayer was

served with two notices and demands,—one on De-

cember 1, 1920, and one on December 31, 1920—in

form and substance as required by law.

2. Where as here, the notice sent out was inad-

vertently sent out by the Government and the Gov-

ernment had ordered the taxpayer to disregard it for

such reason, isuch notice must be deemed ineffective

for all pui'poses.

3. Where as here, the Government relied upon the

fact that such notice was ineffective, and, accordingly,

notified the taxpayer that it was proceeding under

Section 283(e) of the 1926 Act, the Government can-

not now claim that said erroneously-sent notice was

effective to defeat procedure under said section.

4. Where as here, the claim of abatement was filed

by the taxpayer under instiaictions of the Govern-

ment to establish the fact that any notice sent out in

1920 was inadvertently sent out and was ineffective,
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the Government cannot now use said claim to prove

that it had properly sent such notice to the taxpayer

and that such notice was effective.

5. Where as here, the uncontradicted evidence

shows that both the Government and the taxpayer

agreed,— (as was the fact)—that the only notice

mailed by the Government in regard to said 1918 and

1919 assessments, was sent out by mistake and fur-

ther agreed that both the Government and the tax-

payer would disregard said notice and that the said

inadvertent sending of said notice and the consequent

invalidity thereof would be established of record by

the filing of a claim of abatement setting forth said

erroneous sending of said notice, and the Government

thereupon instructed the taxpayer to file said claim

of abatement setting forth said erroneous mailing,

which instructions were fulfilled by the taxpayer and

the said parties by long course of conduct (for 8

years thereafter), and acted in all respects as if said

notice had never been given and was invalid ; then

(a) Said notice (which the parties had mutually

agreed had been sent by mistake) is totally ineffec-

tive.

(b) The Government cannot claim validity of said

erroneously-sent notice, which notice was disregarded

by the parties under the Government's instructions,

—both parties having acted for eight years on the

basis that said notice sent in error was invalid.

(c) The Government cannot now use said claim of

abatement to establish a set of facts which never

existed—^to show that a valid notice had been prop-
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erly given by the CTOveriuiient—when as here, said

claim of abatement was filed mider Government in-

structions to establish of record the improper and

inadvertent giving of notice, and where both parties

acted for eight years on the basis that such notice

was invalid and had not been properly given.

Ordinarily, a claim of abatement recites that the

taxpayer has received proper notice of a tax and in

auch case obviously the filing of a claim of abate-

ment (being an admission of the proper service of a

proper notice) dispenses with the necessity of prov-

ing that proper notice had been projjerly given. In

the case at bar, however,— (where a claim of abate-

ment is filed at the Government's orders to establish

that no proper notice had ever been properly given

and that any notice given had been improperly and

inadvertently sent) obviously, the claim of abatement

cannot be used to prove that th(^ proper statutory

notice had been given.

It is significant that in this case, the Government,

for a period of eight years after the filing of the

claim of abatement, has acted with the knowledge

that, and upon the basis that, any notice sent out in

1920 was ineffective.

The Government delayed over nine years after the

assessment in fixing the amount of the tax. (R. 36,

82.) During this long period it made many conflict-

ing interim determinations, varying as to amount and

theory. In 1925 it notified the taxpayer that the en-

tire 1918-1919 double tax assessment was incorrect.

(R. 77.) It also notified the taxpayer that it Avas
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proceeding under the provisions of Section 283(e)

of the 1926 Act. (R. 90.) Finally, when it determined

the amount of the tax, it did so on a theory entirely

different from any theory theretofore maintained,

by it.

We submit that on the j'easoning of the Crown

Willamette case, here the claim of abatement estab-

lishes lack of proper and legal notice rather than the

existence of proper or legal notice; establishes that

by agreement any notice erroneously sent out in 1920

was to be disregarded by both parties and that the

Government—having instructed the taxpayer to dis-

regard said notice and to establish its validity, and

having followed the course of conduct above outlined,

cannot now be permitted to say that the claim of

abatement established proper notice. (See Walker v,

U, S,, 139 Fed. 409.)

In our previous brief we have shown that the

Courts in adopting appellee's finding XLI must have

relied upon incompetent secondary opinion testimony

and that, accordingly, there was error both in the ad-

mission of said testimony and in the making of said

finding. (See Appellant's Brief, pages 27 to 32.)

It is to be noted that appellee does not contend that

the testimony to which we object was properly ad-

mitted. The gist of appellee's contention as to find-

ing XLI is that it is supported by competent testi-

mony and the claim of abatement.

We have shown above that appellee's contention in

this regard cannot be supported and that there is no

substantial evidence justifying finding XLI.
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The only cases cited by the Government in support

of its contention that Sections 283(e) and 283(h) of

the 1926 Revenue Act are inapplicable are the follow-

ing:

Union Pac. R. Co. v. Bowers, 24 F. (2d) 788,

790;

Kentucky Jockey Club v, Lucas, 14 F. (2d)

539;

Foss and Co. v. Nichols, 3 F. Supp. 371

(Mass.)
;

United States v. Marylayid Casualty Co., 49 F.

(2d) 556 (C. C. A. 7th)

;

Crotvn Willamette Paper Co. v. McLaughlin,

79 Fed. (2d) 662 (C. C. A. 9th Cir.).

The first four cases cited are not in point.

In the first three cases, the tax was paid long prior

to the enactment of the 1926 Act and, accordingly, the

provisions of Sections 283(e) and 283(h) of that Act

were not involved. Moreover, the Kentucky Jockey

Club case involved the question whether the 1918 Act

or the 1921 Act was applicable in computing interest

and is not helpful.

The fourth case involved a consent judgment en-

tered against a taxpayer whereby the taxpayer con-

sented to the imposition of interest. Moreover, in

that case, the determination of the tax and demand

were made prior to the enactment of the 1926 Act

and, accordingly, said subdivisions (e) and (h) of

Section 283 are inapplicable. We believe, however,

that the case properly states the rules of law govern-

ing the construction of Revenue Acts.
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The only case cited which has relevancy to the pres-

ent situation is Crotvn Willamette Paper Co. v. Mc-

Laughlin, supra, and, as we have above shown that

according to the reasoning of said case, subdivisions

(e) and (h) of said Section 283 here apply.

We respectfully submit that the Government has

totally failed to establish the inapplicability of Sec-

tions 283(e) and (h) of the 1926 Act, and that appel-

lant has established its right to the return of the

interest collected by the Grovernment covering the

period antedating the enactment of the 1926 Revenue

Act.

In this reply brief, we have attempted to confine

the discussion to answering, or commenting upon, the

contentions of, and the authorities cited by, appellee.

It wdll be noted that there are many arguments with

relation to the issue of interest in appellant's brief

(see Section D of our Opening Brief, particularly

pages 33 to 38 thereof) which appellee has failed to

answer.

We have this final observation with regard to the

Government's claim for interest covering a period

prior to the enactment of the 1926 Act: The Govern-

ment is attempting to impose extra interest for a

period several years prior to its final determination

as to the amount or theory of the tax here involved.

Moreover, the Government itself repudiated this tax

during the period for which it now claims interest

—

only to finally determine, nearly ten years after the

taxable years involved, to double tax this paying tax-

payer and to single tax its nonpaying competitor.
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Neither the statute nor the equities of the situation

demand the imposition of such extra interest.

We believe that the appellant has established its

right to recover the principal amount here involved.

We are also convinced that,—irrespective of whether

appellant is entitled to the piincipal amount,—appel-

lant is entitled to recover the interest amounting to

$15,682.43 collected for the period prior to February

26, 1926.

Dated, Oakland, California,

April 13, 1936.

Respectfully submitted,

Harrison S. Robinson,

Harry L. Price,

R. W. Macdonald,

Attorneys for Appellant.

(Appendix Follows.)
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Appendix

TESTIMONY OF JOSEPH W. REIOHLIN,

FOR DEFENDANT.

Direct Examination.

The Court. Let me ask you: Have you any recol-

lection of the sending out of a notice in this case?

A. Yes.

Q. You have a definite independent recollection?

A. Yes.

Q. Irrespective of any record you recall sending

it out? A. Yes.

Q. Do you kiiow the date that it was sent out?

A. Yes.

Q. You have in your own mind the date that it

was sent out? A. Yes.

Q. Do you remember that without refreshing your

memory by looking at that record?

A. I know this because of its being rather a big

assessment, the little ones I would not recall, the

larger ones I can remember.

Q. You have personal knowledge of it?

A. I cannot say the exact date without first refer-

ring to the date or month, but about the latter part

of 1920, it is in my memory, without look- (42) ing

at any books. (R. 60-61.)

The Court. Let us proceed.

Miss Phillips. Q. What sort of a record do you

make, show me on this what is the record that you

refer to of the date that it v^as sent out?

A. That is the record, right here.
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Q. Show it to the Court and show it to counsel.

The Court. You remember that is the date upon

which you sent it? A. Yes,

Q. What is the date? A. That was on 12/11/20.

Q. What does that mean?

A. That means December 11, 1920. (R. 62.)

Cross-Examination

by Mr. Macdonald.

In 1933 I sent out a little over 100,000 notices of

demand to taxpayers to pay taxes. In 1932 I sent out

approximately 37,000. In the year 1926 I sent out a

notice and demand to Jackson Furniture Company.

There are so many of them that I cannot name any

other taxpayer to whom I sent a notice and demand

in 1926. Certain cases I can remember. Whenever

any case (44) is a big case it is imj^ressed on my
mind.

About six months ago when Mr. Price visited my
office and asked me when a notice and demand, if

any, was sent to the Jackson Furniture Company

with regard to the 1918 and 1919 assessment, I told

Mm that I could not tell it without referring to my
records, I could not say the date. We would not

need hooks if we had that good a memory,

I Would have to look at my books to find out the

date. That is what we have the books for. (R. 63-64.)
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TESTIMONY OF CHARLES T. THOMPSON,
FOR PLAINTIFF.

Direct Examination

by Mr. Macdonald.

I went to work for Jackson Furniture Company

on February 7, 1907. During the period from 1920

up to and through the year 1928 I held the position

of secretary of Jackson Furniture Company. I had

the superintendency of the accounts of the books and

the preparation of our income tax return.

I recall a visit to the Collector of Internal Revenue

in San Francisco in the early part of 1921 ; to the best

of my recollection it was about the middle of January,

1921. I had a second interview with him about the

latter part of February, 1921. The first interview was

in his office in the Customs House in San Francisco.

At the first interview I stated that we had received a

notice and demand for an assessment of approximately

$130,000 and we could not understand why we had

received such a notice for the reason that we had re-

ceived from our attorney at Washington who had an

appeal before the Income Tax Unit word that we had

received a favorable decision regarding the assessment

that had been made. The Collector of Internal Rev-

enue, to the best of my recollection, examined some

memoranda and informed me that the fiotice and de-

mand had been sent out by a clerk in the department

in error and to disregard it.

The second conversation with the Collector of In-

ternal Revenue about the latter part of February,

1921, was held in the same office. In that second con-
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yersation I told Mr. Fl}am, the Collector, that the

result of our first interview had been referred to our

attorney and auditors, and after a prolonged consul-

(48) tation they decided that it would be advisable for

me to go to the Collector of Internal Revenue and ask

him for a letter stating the facts as he had stated

them to me. The Collector objected to doing that but

he said that we should file a claim in abatement. He
told me that the claim in abatement was to be filed at

his, the Collector's request. He stated that in view

of the fact that the decision of the income tax unit was

of record in Washington; that the notice of de^nand

which we had received had been sent in en^or and to

state that fact in our claim in abatement, (R. 67-68.)

CLAIM OF ABATEMENT FILED MARCH 1, 1921.

Deponent verily believes that the amount stated in

item 4 should be abated, and claimant now asks and

demands abatement of said amount for the following

reasons

:

Our returns for 1918 and 1919 were made in ac-

cordance with Article 42 Regulations 45 and subse-

quently a Revenue Agent visited our office, review^ed

our records and found additional taxes due as above,

taking the stand that we could not report under the

Regulation referred to. We at once protested to the

Department, were given an oral hearing on October

18, 1920, and the Department at once wholly reversed

the finding of the agent. This appears of record in

the Department and the ^^notice and demand'' tvere



accordingly issued tvithout the Collector having been

advised of the situation. This matter was orally pre-

sented to Collector John L. Flynn on February 25,

1921, and this claim in abatement is filed pursuant to

his instructions.

Signed:

Jackson Furniture Company,

By H. K. Jackson,

President.

Sworn to and subscribed before me this 28th day of

February, 1921.

(Seal) S. Jackson,

Notary Public in and for the County of

Alameda, State of California (51).

(R. 71.)




